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In this issue: Guidelines for Advising 
on Public Benefits
When you represent a 
catastrophically injured client 
who receives a large monetary 
settlement or award, many 
questions arise. Should the 
client seek Social Security 
Disability Insurance (SSDI) 
benefits and become Medicare-
eligible? Should he or she create 
a Medicare set-aside (MSA)? 
What if the client receives 
needs-based benefits such as 
Medicaid and Supplemental 
Security Income (SSI)? Is 
coverage under the Patient 
Protection and Affordable Care 
Act (ACA) a better or even an 
available option? How should 
the recovery be managed from 
a financial perspective? Is a 

trust appropriate or a structured 
settlement? There are no easy 
answers to these questions. 
But here are some guidelines 
for navigating the terrain and 
advising your client.

Let’s consider a real-world 
example.  Jan Smith, in her early 
40s, decided to have elective 
back surgery for degenerative 
disc disease. A problem 
developed while she was being 
intubated and the procedure 
was canceled. She was moved 
to the ICU and no neurologic 
monitoring was performed that 
evening. The next morning she 
was found to be quadriparetic 
(weakness of all four limbs) and 
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her condition was irreversible.

Smith sued multiple defendants 
for medical malpractice and 
received a substantial settlement 
offer. She and her family had 
Medicaid coverage since the 
injury and she received SSI as 
the result of her disability, as 
well as having applied for Social 
Security Disability Insurance 
(SSDI). At the time, she was not 
yet eligible for Medicare. As her 
lawyer, how do you protect her 
eligibility for public benefits and 
that of her family? Is that the 
right thing to do? Should ACA 
coverage be considered? How 
should the settlement proceeds 
be protected? Although our 
example is a settlement, 
these same issues should be 
considered with a judgment or 
trial award.

An important question is 
whether it makes sense for Smith 
to give up her needs-based 
benefits completely by taking 
the settlement in a lump sum 
and becoming privately insured 
through coverage under the 
ACA. This isn’t a question that 
can be answered with a simple 
yes or no. There are multiple 
issues to consider, including 
whether the client has needs 
that are not covered by plans 
under the ACA, such as in-home 
skilled attendant care or care 
in a long-term facility. These  
 
 
 
 
 
 
 
 
 

services can be costly and may  
be covered by Medicaid in many 
states, but they are not covered 
by ACA plans.

In Smith’s case, she will need a  
significant amount of attendant  
care that can be covered by 
certain Medicaid programs 
available in her home state, but 
that type of care is not covered 
by plans under the ACA. So 
does this mean she should not 
apply for an ACA policy? Should 
she create a special needs trust 
to protect her Medicaid and 
SSI benefits? The answer lies in 
analyzing the costs of the plans 
available under the ACA and the 
amount of spendable income 
that results if using a special 
needs trust. The complicated 
details involved are beyond the 
scope of this article.

However, such a trust places 
many restrictions on how 
settlement monies may be used, 
so it is not a decision that should 
be made for purely financial 
reasons. You need to carefully 
analyze all of the issues.

For Smith, other considerations 
outweighed the use of a special 
needs trust. She and her family 
did not want the restrictions that 
come with the special needs 
trust. Because monies were 
allocated to her spouse and their 
children, all of the family’s assets 
disqualified her for needs-based 
benefits.

Public Benefits
You need to understand the 
basics of public benefit programs 
and their differences to protect 
your client’s eligibility for them 
and plan for his or her recovery. 

Two primary public benefit 
programs are available to the 
injured and disabled: Medicaid, 
with the intertwined SSI, and  
Medicare, with the related SSDI.  
Receipt of a personal injury 
recovery can jeopardize a client’s 
eligibility for both programs.
   
Medicaid and SSI 
SSI is a need-based 
cash assistance program 
administered by the Social 
Security Administration. To 
receive SSI, the person must be 
65 years of age or older, blind or 
disabled and a U.S. citizen. He or 
she must also meet the financial 
eligibility requirements. In many 
states, one dollar of SSI benefits 
automatically provides Medicaid 
coverage. It is imperative in 
most situations to preserve 
some level of SSI benefits if 
Medicaid will be needed in the 
future. Medicaid provides basic 
healthcare coverage for those 
who cannot afford it. This joint 
state and federal program is run 
somewhat differently in each 
state, so eligibility requirements 
and available services vary. 
Because Medicaid and SSI 
eligibility depends on income 
and assets, a special needs trust 
may be necessary to preserve 
benefits.

Medicare and SSDI
These are entitlements and are 
not income- or asset-sensitive. 
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Clients who meet Social 
Security’s definition of disability 
and have paid enough credits 
into the system can receive 
disability benefits regardless of 
their financial situation. SSDI is 
funded by payroll contributions 
to Federal Insurance 
Contributions Act (FICA) and 
self-employment taxes. Workers 
earn credits based on their work 
history. Medicare is a federal 
health insurance program and 
benefits begin at age 65 or two 
years after becoming disabled. 
Medicaid can supplement 
Medicare coverage if the client 
is eligible for both programs. For 
example, Medicaid, as well as  
can pay for prescription drugs 
as well as Medicare copayments 
or deductibles. A special 
needs trust is not necessary to 
protect eligibility for Medicare 
benefits. However, the Medicare 
Secondary Payer Act may 
necessitate use of a Medicare 
set-aside.

Planning Techniques
Here are some planning 
techniques to help protect your 
client’s eligibility for benefits.

Protect Medicaid and SSI 
Eligibility
The primary vehicle for 
protecting needs-based benefits 
is a special needs trust. Assets 
held in a special needs trust are 
not countable for purposes of 
Medicaid or SSI eligibility.

Protect Future Medicare 
Coverage
In our case study, Smith has 
applied for SSDI, so, according 
to Centers for Medicare and 
Medicaid Services (CMS), she 
has a “reasonable expectation of 

becoming a Medicare beneficiary 
within 30 months.” For any 
client who is a current Medicare 
beneficiary or reasonably expects 
to become one within 30 months, 
you must consider the Medicare 
Secondary Payer Act. According 
to CMS’ interpretation of this law, 
Medicare is not supposed to pay 
for future injury-related medical 
expenses covered by a liability 
or workers’ compensation 
settlement or award. In certain 
cases, a Medicare set-aside may 
be advisable to preserve future 
eligibility for Medicare coverage.

Dual Eligibility
If a client is potentially a 
dual Medicaid and Medicare 
recipient, extra planning is in 
order. A Medicare set-aside can 
affect eligibility for needs-based 
benefits, such as Medicaid and 
SSI, if it is not set up inside a 
special needs trust. Therefore, 
to maintain the client’s full 
benefits, the set-aside must be 
put inside an appropriate trust. 
A hybrid trust that addresses 
both Medicaid and Medicare is 
a complicated planning tool, but 
it is essential when you have a 
client with dual eligibility.

Jan Smith’s Case
In our example case, Smith opted 
for a settlement trust. It has two 
buckets. One is an immediate 
fixed-income portfolio of 
annuities that provides a 
high-yield stream of periodic 
payments to the trust that can 
then provide the client with a 
monthly income. This portfolio 
was paired with a lifetime 
structured settlement that was 
deferred to maximize return but 
guarantee payments for life. The 
second bucket is a cash reserve 

that is professionally managed 
but can be accessed when the 
need arises or circumstances 
change. This gives Smith the 
guaranteed income she needs 
coupled with the flexibility that 
injury victims require when 
unforeseen needs arise.

Even though this option made 
her ineligible for needs-based 
benefits, that did not mean she 
could never become eligible in 
the future. Because she might 
need needs-based, means-
tested benefits such as Medicaid/
SSI in the future and could 
become a Medicare beneficiary 
at some point as well, a trust with 
provisions that would protect 
these benefits was created.

Smith’s settlement trust had 
provisions that would allow the 
trustee to move money into a 
“special needs sub-trust” and a 
“Medicare set-aside sub-trust.” 
The set-aside sub-trust was 
contained within the special 
needs sub-trust so that if the 
client were “dual eligible,” the 
set-aside wouldn’t cause an 
eligibility problem for needs-
based benefits. Until she needs 
these public benefits, she could 
purchase ACA coverage and use 
the settlement monies without 
the restrictions that accompany 
a special needs trust or set-aside.

It is a win-win solution in 
today’s complicated planning 
environment.
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The Board of Governors of The 
Missouri Bar recently approved 
the Estate Planning and Probate 
Administration Law Committee’s 
measure which proposes an 
increase in the small estate 
threshold from $40,000 to 
$100,000. The Missouri Bar states 
that this proposal “would make 
sure that the filing of an affidavit 
with the probate court will have 
the legal effect the banking 
community requires to be able 
to safely rely on the instructions 
set forth therein.” 

Probate Assets
If assets are titled in a decedent’s 
name alone, jointly titled in the 
decedent’s name and other 
people who have also passed 
away or not properly titled in 
trust, then they are considered 
probate assets and must be 
administered through the 
probate court. There are many 
ways to pass probate assets to 
legal heirs. For the purposes 
of this article, we will briefly 
compare small estates and full 
estate administration to illustrate 
the effect of the small estate 
threshold increase.

Small Estate
An estate comprised of assets 
that are valued at $40,000 or less 

is eligible to be processed as a 
small estate. The small estate 
process is much simpler and 
can be resolved much faster 
than a full estate administration 
proceeding. Small estates can 
be filed with or without a will. 
Thirty days must lapse between 
the decedent’s date of death 
and the filing of the small 
estate affidavit. There are legal 
restrictions that must be adhered 
to and requirements that must 
be fulfilled in order properly file 
a small estate affidavit and we 
would highly recommend the 
consult of an elder law attorney 
when assessing any case in 
which a small estate is being 
considered. 

Full Estate Administration
The full estate administration 
process is more complex than 
the small estate process. An 
estate can be opened with 
or without a will. There is a 
minimum six month time period 
that must lapse before the 
estate can be distributed. The 
purpose of this time period 
is to provide creditors with 
the opportunity to be alerted  
 
to the fact that an estate has 
been opened and to file a claim 
against the estate. There must 
be an accounting of all probate 

assets and other accompanying 
administrative documents 
must be filed at distribution. 
Estates can be supervised or 
unsupervised by the court, but, 
either way, all transactions must 
be documented and filed with 
the court. 

Increasing the small estate 
threshold will make the small 
estate process accessible to more 
people while also limiting the 
costs associated with full estate 
administration. Once finalized, 
this measure will positively affect 
our clients and will allow us to 
more effectively help our clients 
and their families. 

The Board of 
Governors of 
the Missouri 
Bar approve 
increase of 
small estate 
threshold



contains one error regarding the 
residency requirement for ABLE 
accounts.  

As one example of clarification, 
the new POMS section specifically 
states that the designated 
beneficiary of an ABLE account 
is always considered to be the 
account owner, regardless of 
whether he or she has signature 
authority on the account. 
Furthermore, contributions to an 
ABLE account from any source 
do not count as the account 
owner’s income, but, if the 
owner funds his or her own ABLE 
account, the receipt of the funds 
used to establish the account is 
considered income.

The most important part of the 
POMS section deals with the 
SSA’s treatment of distributions 
from an ABLE account.  
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SSI Issues 
POMS 

Section 
for ABLE 
Accounts

The Social Security Administration 
(SSA) has just released a new 
Program Operations Manual 
System (POMS) section 
governing the agency’s 
treatment of ABLE accounts for 
Supplemental Security Income 
(SSI) beneficiaries. 

In 2014, the Achieving a Better 
Life Experience (ABLE) Act 
became law, allowing some 
people with special needs or 
their families to establish tax-free 
savings accounts that would not 
disqualify them from receiving 
federal disability benefits. The 
new POMS materials clarify 
several confusing parts of the 
ABLE legislation and provide 
a road map for practitioners 
dealing with ABLE accounts and 
SSI benefits, although, as a result 
of the recent federal budget 
legislation, the POMS now 

Distributions from an ABLE 
account for non-housing-related 
qualified disability expenses are 
not counted as income and are 
excluded from the beneficiary’s 
resource calculation, even if 
they are retained for months 
following the distribution. The 
POMS includes lists of qualified 
disability expenses and housing-
related qualified disability 
expenses. In the example used 
in the POMS, a beneficiary takes 
a $500 cash distribution from an 
ABLE account in June to pay for 
a medical bill due in September.  
The beneficiary keeps the $500 
in his or her bank account for 
two months until paying the 
medical bill. According to the 
POMS section, this distribution 
is neither income nor a resource 
because it is being used to 
pay for a non-housing-related 
qualified disability expense. If 



the same cash distribution were 
made from a special needs trust, 
it would be considered unearned 
income in the month received 
and it would be counted as 
a resource in the following 
months. In a second example, 
if the same distribution was put 
into his or her checking account 
in May but used to pay rent on 
June 3rd, it would be included as 
a beneficiary’s resource because 
it was part of his or her checking 
account balance as of the first of 
the month in June.

The new section also discusses 
what happens if an ABLE account 
is over-funded. ABLE accounts 

While wills do not have expiration 
dates, certain changes can 
render them useless. When this 
happens, having an out-of-date 
will can be the same as having 
no will at all. The following are 
five ways your will can become 
out-of-date:

1. Your beneficiaries have 
died. What happens if your will 
leaves your estate to your two 
siblings, but both siblings die 
before you? If your beneficiaries 
predecease you, your will is still 
technically valid, but it will have 
no effect on who will inherit from 
your estate. Instead, your estate 
will be distributed according to 
state law, just as if you had died 
with no will at all. 

2. You have potential new 
beneficiaries. A will that was 
written before you got married 
or had children will be of little 
assistance in distributing your 

can only hold a total of $100,000. 
In this case, the funds in the 
account above $100,000 count 
towards an SSI beneficiary’s 
resource limit. However, if the 
beneficiary’s non-ABLE resources 
are worth less than $2,000 and 
the additional money from 
the over-funded ABLE account 
brings the beneficiary over SSI’s 
$2,000 resource limit, then the 
beneficiary will fall into a special 
period of SSI suspension, during 
which he or she will not receive 
an SSI cash benefit but won’t 
lose Medicaid benefits. Normal 
SSI benefits will be reinstated as 
soon as the beneficiary’s excess 
ABLE funds are not causing him 

estate. States have provisions 
that protect spouses and children 
that come after a will is written. In 
most states, spouses are entitled 
to a certain percentage of an 
estate. In addition, many states 
have laws that protect children 
born after a will was written, 
allowing them to inherit from the 
estate. It’s possible that a spouse 
and children not named in your 
will may not receive as much as 
you would have wanted them to. 

3. Your executor is deceased 
or unable to serve. The 
executor (also called a personal 
representative) is the person 
named in your will who oversees 
the distribution of your property. 
If the person you named as 
executor is unable to serve, 
the court will have to appoint 
someone else. Beneficiaries may 
have a say in who is chosen, but it 
may not be someone you would 
have wanted in the position.

or her to exceed the $2,000 SSI 
resource limit. The new POMS 
does contain one error that came 
about due to a change in the 
ABLE Act that was promulgated 
in the recent federal budget 
legislation. The budget removed 
the requirement that an ABLE 
account must be established and 
maintained in the state where the 
beneficiary lives. As amended, 
an ABLE account can now be set 
up in any state, regardless of the 
beneficiary’s state of residence.  
The POMS section does not 
reflect the recent change and will 
need to be amended to comply 
with the new federal law.

4. You no longer own 
property named in the will. 
Suppose your will attempts to 
divide up your estate equally by 
giving cash to your daughter and 
property of equal value to your 
son. If the property is sold before 
you die, your son will receive 
nothing. In this case, your will is 
no longer ensuring your estate is 
divided equally.

5. The law changes. If your 
estate plan was designed 
specifically to avoid estate taxes 
and the estate tax law changes, 
your will may no longer serve its 
purpose.

5 WAYS YOUR WILL CAN BECOME USELESS
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Missouri Nursing Home MO HealthNet (formally Medicaid)
https://dss.mo.gov/fsd/pdf/aged_blind_disabled_income_chart.pdf

Medicare Costs
https://www.medicare.gov/your-medicare-costs/costs-at-a-glance/costs-at-glance.html

Social Security Benefits
https://www.ssa.gov/news/press/factsheets/colafacts2016.html

Veterans Benefits
http://militarybenefits.info/veterans-pension-rate-table/

FIGURES
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In the maze of 
confusion,

there IS a solution.

Our firm is dedicated to catering to and 
implementing solutions to the problems 
of those who are elderly, persons with 

disabilities and their families. 

OUR PRACTICE AREAS:
Client Advocacy | Fiduciary Litigation | Estate Planning 

(Durable Powers of Attorney, Wills, Trusts, etc.)
Special Needs Trusts | Probate & Trust Administration

Guardianships & Conservatorships
Asset Preservation Tactics | Long-Term Care Planning
Government Benefits Eligibility | Medicaid Planning

Veterans Benefits | Lien Resolution
Medicare Set-Aside Arrangements (MSAs)

We provide a wide-range of solutions for people who are facing crisis 
and those who wish to avoid crisis through proper planning. 

We focus on formulating client-specific plans that 
are carefully designed to accommodate the many 
different familial, financial and health-related 
circumstances of our clients.

Call us today to schedule your 
initial consultation with 
Christine A. Alsop.

Connect with us on social 
media, visit our website 

and subscribe to our blog 
for valuable resources, 

event/seminar information, 
client testimonials, 

company announcements  
and more!

6654 Chippewa Street 
St. Louis, MO 63109
p: (314) 644-3200 
f: (314) 206-4745 

info@AlsopElderLaw.com
www.AlsopElderLaw.com
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The content of this newsletter is not to be construed as or substituted 
for legal advice and is provided for informational purposes only.


