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In this issue: 7 Special Needs Planning 
Tips for Families
In this article, we will examine the 
unique planning requirements 
of families with children, 
grandchildren or other family 
members (such as parents) who 
have special needs. There are 
numerous misconceptions in 
this area that can result in costly 
mistakes when planning for 
beneficiaries who have special 
needs. Understanding the pitfalls 
associated with special needs 
planning is a must for everyone 
who assists families who have 
loved ones with special needs 
and the families themselves.

Tip #1: Avoid disinheriting the 
beneficiary who has special 
needs. Many people who are 

disabled receive Supplemental 
Security Income (“SSI”), 
Medicaid or other government 
benefits for food, shelter and/
or medical care. The loved 
ones of the beneficiaries who 
have special needs may be 
advised to disinherit them - 
beneficiaries who need their 
help the most - to protect those 
beneficiaries’ public benefits. 
But these benefits rarely provide 
more than basic needs. This 
disinheriting, which normally 
involves leaving the inheritance 
to another sibling, does not 
allow loved ones to help their 
beneficiaries  who have special 
needs after they themselves 
become incapacitated or die.  
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The best solution is for loved 
ones to create a special needs 
trust to hold the inheritance of 
a beneficiary who has special 
needs.

Planning Note: It is unnecessary 
and, in fact, poor planning to 
disinherit beneficiaries who have 
special needs. Loved ones of 
beneficiaries who have special 
needs should consider a special 
needs trust in order to protect 
public benefits and care for 
those beneficiaries during their 
own incapacity or after their 
death.

Tip #2: Procrastinating can 
be costly for a beneficiary 
who has special needs. None 
of us know when we may die 
or become incapacitated. It is 
important for loved ones of 
beneficiaries who have special 
needs to plan early, just as they 
should for other dependents 
such as minor children. However, 
unlike most other beneficiaries, 
beneficiaries  who have special 
needs may never be able to 
compensate for a failure to plan. 
Minor beneficiaries who do not 

have special needs can obtain 
more resources as they reach 
adulthood and can work to meet 
essential needs, but beneficiaries 
who have special needs may 
never have that ability.

Planning Note: Parents and 
grandparents (or any other 
loved ones of a beneficiary who 
has special needs) face unique 
planning challenges. This is 
one area where families simply 
cannot afford to wait to plan.

Tip #3: Do not ignore the special 
needs of the beneficiary when 
planning. Planning that is not 
designed with the beneficiary 
who has special needs in 
mind will probably render 
the beneficiary ineligible for 
essential government benefits. A 
properly designed special needs 
trust promotes the comfort and 
happiness of the beneficiary 
who has special needs without 
sacrificing eligibility.

Special needs can include 
medical and dental expenses, 
annual independent check-
ups, necessary or desirable 

equipment (for example, a 
specially equipped van), training 
and education, insurance, 
transportation and essential 
dietary needs. If the trust is 
sufficiently funded, the person 
who is disabled can also receive 
spending money, electronic 
equipment & appliances, 
computers, vacations, movies, 
payments for a companion and 
other self-esteem and quality-
of-life enhancing expenses.

Planning Note: When planning 
for a beneficiary who has special 
needs, it is critical that families 
utilize a properly drafted special 
needs trust as the vehicle to 
pass assets to that beneficiary. 
Otherwise, those assets may 
disqualify the beneficiary from 
public benefits and may be 
available to repay the state for 
the assistance provided. 

Tip #4: A special needs trust 
does not have to be inflexible.  
Some special needs trusts are 
unnecessarily inflexible and 
generic. Although an attorney 
with some knowledge of the 
area can protect almost any 
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trust from invalidating the 
beneficiary’s public benefits, 
many trusts are not customized 
for the particular beneficiary’s 
needs. Thus, the beneficiary fails 
to receive the benefits that the 
parents or others provided when 
they were alive.

Another frequent mistake occurs 
when the special needs trust 
includes a pay-back provision 
rather than allowing the 
remainder of the trust to go to 
others upon the death of the 
beneficiary who has special needs. 
While these pay-back provisions 
are necessary in certain types of 
special needs trusts, an attorney 
who knows the difference can 
save family members and loved 
ones hundreds of thousands of 
dollars, or more.

Planning Note: A special needs 
trust should be customized to 
meet the unique circumstances 
of the beneficiary who has special 
needs and should be drafted by 
a lawyer who is familiar with this 
area of the law.

Tip #5: Use great caution in 
choosing a trustee. Loved ones 
or family members can manage 
the special needs trust while 
they are alive and well if they are 
willing to serve and have proper 
training and guidance. Once the 
family member or loved one is no 
longer able to serve as trustee, 
they can choose who will serve 
according to the instructions 
provided in the special needs 
trust. Families or loved ones 
who create a special needs trust 
may choose a team of advisors 
and/or a professional trustee to 
serve. Whomever they choose, 
it is crucial that the trustee is 

financially savvy, well-organized 
and, of course, ethical. 

Planning Note: The trustee of 
a special needs trust should 
understand the trustmaker’s 
objectives and be qualified to 
invest the assets in a manner 
most likely to meet those 
objectives.

Tip #6: Invite others to 
contribute to the special needs 
trust. A key benefit of creating 
a special needs trust is that the 
beneficiary’s extended family 
and friends can make gifts to the 
trust or remember the trust as 
they engage in their own estate 
planning. For example, these 
family members and friends can 
name the special needs trust as 
the beneficiary of their own assets 
in their revocable trust or will and 
they can also name the special 
needs trust as a beneficiary 
of life insurance or retirement 
benefits.  Unfortunately, many 
extended family members may 
not be aware that a special 
needs trust exists or that they 
could contribute money to the 
special needs trust now or as an 
inheritance later.

Planning Note: Creating a special 
needs trust allows others, such 
as grandparents and other family 
members, to name the special 
needs trust as the beneficiary of 
their own estate planning.

Tip #7: Relying on siblings 
to use their money for the 
benefit of a child who has 
special needs can have serious 
adverse effects.  Many family 
members rely on their other 
children to provide, from their 
own inheritances, for a child 

who has special needs. This can 
be a temporary solution for a 
brief time, such as during a brief 
incapacity if their other children 
are financially secure and have 
money to spare. However, it is 
not a solution that will protect a 
child who has special needs after 
the death of the parents or when 
siblings have their own expenses 
and financial priorities.

What if an inheriting sibling 
goes through a divorce or loses 
a lawsuit? His or her spouse (or 
a judgment creditor) may be 
entitled to half of it and will likely 
not care for the child who has 
special needs. What if the sibling 
dies or becomes incapacitated 
while the child who has special 
needs is still living? Will his or 
her heirs care for the child who 
has special needs as thoughtfully 
and completely as the sibling 
did?

Siblings of a child who has 
special needs often feel a great 
responsibility for that child and 
have felt so all of their lives. When 
parents provide clear instructions 
and a helpful structure, they 
lessen the burden on all their 
children and support a loving 
and involved relationship among 
them.

Page 2



Planning Note: Relying on siblings 
to care for a beneficiary who has 
special needs is a short-term 
solution at best. A special needs 
trust ensures that the assets 
are available for the beneficiary 
who has special needs (and not 
the former spouse or judgment 
creditor of a sibling) in a manner 
intended by the parents.

Bonus Tip: Stay up-to-date on 
changes in the law. The rules 
applicable to special needs 
trusts are constantly changing.  
For example, most recently, the 
Special Needs Trust Fairness 
passed the Senate. This piece of 
legislation empowers individuals 
who have disabilities to establish 

their own special needs trusts. 
This bill goes to the House 
next for consideration. See 
our prior article on the Special 
Needs Trust Fairness Act that 
we featured late last year on 
page 5 of The Advocacy Update, 
Volume 1, Issue 1, here: http://
www.a lsopelder law.com/
The-Advocacy-Update-Vol-1-
Issue-1.pdf

Planning Note: It is imperative 
to stay up-to-date on changes 
in the rules that apply to special 
needs trusts to ensure the 
benefits received by a beneficiary  
who has special needs are 
not jeopardized as a result of 
changes in the law.

Conclusion. Planning for a 
beneficiary who has special 
needs requires particular care 
and knowledge on the part of 
the planning team. A properly 
drafted and funded special 
needs trust can ensure that the 
beneficiary who has special needs 
has sufficient assets to care for 
him or her, in a manner intended 
by loved ones, throughout the 
beneficiary’s lifetime.  

Please contact us if you have 
any questions or would like to 
discuss any information in this 
newsletter further.
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Millions of Americans rely on 
Social Security for some or all 
of their retirement income and 
millions more are paying into 
the system with the expectation 
that it will be there for them 
when they retire. What changes 
should be made to the current 
Social Security system, if any, to 
keep it solvent and ensure that 
retirees do not live in poverty? 

The 2016 presidential candidates 
have a wide range of proposals, 
from raising the full retirement 
age (most of the Republican 
candidates) to increasing 
the minimum benefit (Bernie 
Sanders and Martin O’Malley).  
As a way to increase revenue, 
all three Democratic candidates 
favor lifting the payroll tax cap;  
currently, no Social Security tax is 

paid on income over $118,500 (in 
2016). The Center for Retirement 
Research of Boston College has 
compiled a chart comparing the 
candidates on their proposed 
Social Security changes. Four 
GOP candidates, including 
Donald Trump and Carly Fiorina, 
have not proposed changes to 
the program.

How would the Presidential 
Candidates Change Social Security?

Click here to view the chart
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Medicare Now Covers 
Conversations About 
End-of-Life Care

quarter of Medicare’s budget is 
spent on patients in their last year 
of life. For many patients, life-
prolonging medical procedures 
are unwanted and unwelcome.  
A 2011 study found that when 
medical personnel are informed 
about what type of care a patient 
wants at the end of life, Medicare 
can be spared significant sums 
and the patient is more likely 
to die at home rather than in a 
hospital in some areas.

Now that discussions about 
advance care planning are a 
regular Medicare benefit, seniors 
and other Medicare beneficiaries 
will have the opportunity to learn 
about the healthcare options 
that are available for end-of-life 
care, such as advance directives, 
palliative care and hospice care.  
They can then determine which 
types of care they would like to 
have and share their wishes with 
their doctors and their family. 
After sufficient conversations 
with their doctors and other 
health professionals, the 
beneficiaries may be ready to 
execute legal documents, such 
as advance directives or “POLST” 
forms, and name a healthcare 

Medicare beneficiaries may 
now discuss options for end-of-
life care with their health care 
providers. 

Medicare beneficiaries, of 
course, were already free to talk 
about advance care planning 
with their doctors or other 
qualified health professionals, 
but the practitioners could be 
reimbursed for such discussions 
only during a patient’s “Welcome 
to Medicare” visit, a time when 
the topic may not be relevant to 
the patient. As of January 1, 2016, 
Medicare will pay healthcare 
providers for speaking with 
Medicare beneficiaries and their 
families, at any time, about 
different options for end-of-life 
care and treatment.

These purely voluntary 
conversations will help enable 
patients to end their lives on their 
own terms. Patients are often 
unable to express themselves 
when a crisis is at hand and when 
a decision needs to be made 
about how much or how little 
care they want when facing a 
terminal illness. According to the 
Kaiser Family Foundation, one-

proxy to ensure that their wishes 
will be carried out. Studies have 
found that 40 percent of people 
over age 65 have not written 
down their wishes for end-of-life 
treatment. 

Under new regulations, 
the advance care planning 
discussions can take place during 
the annual wellness visit or at a 
separate appointment. They are 
a reimbursable benefit under 
Medicare Part B and there will be 
a copayment if the conversation 
is not part of the annual wellness 
visit.

Talk to your elder law attorney 
about drawing up the legal 
documents that can help ensure 
that you receive the end-of-life 
medical treatment that you want 
-- no more and no less.
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If you don’t pay your debts, 
creditors can obtain a court 
order to garnish your wages, but 
what if your income comes from 
Social Security? The answer: It 
depends on the kind of debt.

Social Security cannot be 
garnished to pay most types 
of debt, including credit cards, 
medical bills and personal loans. 
If you owe money to a creditor, the 
creditor can obtain a court order 
and take money from your bank 
account. If your Social Security 
check is directly deposited 
into your bank account, the 
bank is required to protect 
Social Security benefits from 
garnishment. When a creditor 
tries to freeze a debtor’s bank 
account, the bank is required 
to review the debtor’s previous 
two months of transactions to 
determine if the debtor received 
any Social Security benefits by 
direct deposit. For example, if you 
receive $1,500 a month in Social 
Security, the bank is required to 
allow you to use up to $3,000 
from your bank account.

If you receive a Social Security 
check and deposit it at the bank 

yourself, the bank can freeze the 
entire amount in the account. 
You would be required to go 
to court and prove the money 
in your account came from the 
Social Security Administration.

There are certain debts, however, 
that Social Security funds can be 
garnished to pay. Those debts 
include federal taxes, federal 
student loans, child support, 
alimony, victim restitution and 
other federal debts. If you owe 
federal taxes, 15 percent of your 
Social Security check can be used 
to pay your debt, no matter how 
much money is left.

For student loans and other non-
tax debts, the government can 
take 15 percent of your Social 
Security check as long as the 
remaining balance doesn’t drop 
below $750. There is no statute 
of limitations on student loan 
debt, so it doesn’t matter how 
long ago the debt occurred. 
In fact, student loan debt may 
be the next crisis facing elderly 
Americans. In 2015, bills were 
introduced in the House and 
Senate, HR 3967 and S 2387, 
to stop the government from 

garnishing the wages of Social 
Security recipients who are 
elderly and disabled.

The rules for child support and 
alimony vary depending on the 
law in your state. The maximum 
amount that can be garnished 
is 50 percent of your Social 
Security benefit if you support 
another child, 60 percent if you 
don’t support another child or 
65 percent if the support is more 
than 12 weeks in arrears.

These rules do not apply to 
Supplemental Security Income 
(SSI). SSI is protected from 
garnishment even if the creditor 
can garnish regular Social 
Security. Social Security Disability 
Insurance can be garnished in 
the same way that Social Security 
is garnished.

If you feel your Social Security 
is being improperly garnished, 
contact your attorney. 

Can Social Security Benefits Be 
Garnished to Pay Debts? 
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Make Valentine’s Day cards to show an older adult you care!

The Problem
Getting older can be pretty lonely. In fact, as of 2012, 11.8 million American 
seniors live alone and face isolation due to location, disability or language 
barriers.

The Solution
You can make a senior feel connected and spread the love. What better time 
than Valentine’s Day? Go to https://www.dosomething.org/us/
campaigns/love-letters to sign up and mail your card/s to the nearest 
Meals on Wheels provider using the location finder here: https://
www.dosomething.org/sites/default/files/downloads/Meals%20on%
20Wheels%20Locations%20%28Final%29.pdf. What a fun and creative 
activity to do together as a family or with friends.

What You Get
Sign up for facts about older adults and tips on how to combat their 
isolation with the best cards ever. You’ll also receive examples of these 
awesome cards and tips on making your own. Plus, you’ll enter for the 
chance to win a $5,000 scholarship!
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Love Letters
CAMPAIGN

The Mid-East Area Agency on Aging (MEAAA) 
provides Meals on Wheels to the counties of 
St. Louis, St. Charles, Jefferson and Franklin.

https://www.dosomething.org/us/campaigns/love-letters
https://www.dosomething.org/us/campaigns/love-letters
https://www.dosomething.org/sites/default/files/downloads/Meals%20on%20Wheels%20Locations%20%28Final%29.pdf
https://www.dosomething.org/sites/default/files/downloads/Meals%20on%20Wheels%20Locations%20%28Final%29.pdf
https://www.dosomething.org/sites/default/files/downloads/Meals%20on%20Wheels%20Locations%20%28Final%29.pdf
https://www.dosomething.org/us
http://mid-eastaaa.org/


In the maze of 
confusion,

there IS a solution.

Our firm is dedicated to catering to and 
implementing solutions to the problems 
of those who are elderly, persons with 

disabilities and their families. 

OUR PRACTICE AREAS:
Client Advocacy | Fiduciary Litigation | Estate Planning 

(Durable Powers of Attorney, Wills, Trusts, etc.)
Special Needs Trusts | Probate & Trust Administration

Guardianships & Conservatorships
Asset Preservation Tactics | Long-Term Care Planning
Government Benefits Eligibility | Medicaid Planning

Veterans Benefits | Lien Resolution
Medicare Set-Aside Arrangements (MSAs)

We provide a wide-range of solutions for people who are facing crisis 
and those who wish to avoid crisis through proper planning. 

We focus on formulating client-specific plans that 
are carefully designed to accommodate the many 
different familial, financial and health-related 
circumstances of our clients.

Call us today to schedule your 
initial consultation with 
Christine A. Alsop.

Connect with us on social 
media, visit our website 

and subscribe to our blog 
for valuable resources, 

event/seminar information, 
client testimonials, 

company announcements  
and more!

6654 Chippewa Street 
St. Louis, MO 63109
p: (314) 644-3200 
f: (314) 206-4745 

info@AlsopElderLaw.com
www.AlsopElderLaw.com

The content of this newsletter is not to be construed as or substituted 
for legal advice and is provided for informational purposes only.
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